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I. INTRODUCTION 

Defendants Chow, Nieh, Li, Chanthavong, Siu, Chiu, Yun and Pau are set for trial on November 
2, 2015. The government moves this Court for an order requiring notice of intention to claim a defense 
of entrapment and for an offer of proof. Such a procedure will clarify any defendant who is legally 
entitled to claim such a defense at trial, entitled to introduce evidence of such a defense, and it will put 
all parties on notice of the propriety of the government introducing “predisposition” evidence in its case- 
in-chief. 

II. ARGUMENT 

“A district court may preclude a defense if the defendant fails to make a prima facie showing that 
he is eligible for the defense.” United States v. Schafer, 625 F.3d 629, 637 (9 th Cir. 2010) (citing United 
States v. Moreno, 102 F.3d 994, 997-98 (9 th Cir. 1996)). In Schafer, the Ninth Circuit upheld a trial 
court’s decision to exclude a defense of entrapment by estoppel before trial. Id. The trial court 
examined an offer of proof from the defendants and determined that, as a matter of law, they would be 
unable to demonstrate any evidence of one of the elements of the defense. Id. at 638. As a result, there 
was no reason to admit evidence of the affirmative defense during trial regardless of the defendants’ 
potential ability to show evidence of the other elements of the defense. Id. 

In United States v. Blassingame, 197 F.3d 271, 279 (7 th Cir. 1999), the government moved 
pretrial to preclude a defense of entrapment without some prima facie showing by the defendant. The 
defendant refused to make a proffer before trial. The trial court, for unknown reason, denied the motion 
in limine but did hold that the defendant could not argue entrapment to the jury unless and until he made 
a proffer or a showing of sufficient evidence to support the defense. The Seventh Circuit held that the 
trial court had acted appropriately in requesting a proffer and could have simply granted the motion in 
limine and prevented the defendant from presenting any evidence of entrapment at trial. Id. The 
Seventh Circuit noted that “entrapment is an affirmative defense and it is well established that some 
minimal showing is required to entitle a defendant to maintain an affirmative defense.” Id., n.2 (citing 
United States v. Bailey, 444 U.S. 394, 415-17 (1980)). 

The Ninth Circuit has stated the following about the decision by a trial court of whether a tender 
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of evidence in support of an affirmative defense theory is “sufficient to allow the presentation of the 
evidence and theory to the jury”: 

The legal standard is generous: “a defendant is entitled to an instruction 
concerning his theory of the case if the theory is legally sound and 
evidence in the case makes it applicable, even if the evidence is weak, 
insufficient, inconsistent, or of doubtful credibility.” United States v. 

Washington, 819 F.2d 221, 225 (9 th Cir. 1987). A defendant needs to 
show only that “there is evidence upon which the jury could rationally 
sustain the defense.” United States v. Jackson, 726 F.2d 1466, 1468 (9 th 
Cir. 1984) (per curiam). 

United States v. Kayser, 488 F.3d 1070, 1076 (9 th Cir. 2007). 

On the other hand, a trial court may preclude a defense theory where “the 
evidence, as described in the defendant’s offer of proof, is insufficient as a 
matter of law to support the proferred defense.” United States v. Dorrell, 

758 F.2d 427, 430 (9 th Cir. 1985). Counsel must also “articulate every 
ground on which the evidence is admissible, since a ground not identified 
at trial will not provide a basis for reversal on appeal.” Jack B. Weinstein 
and Margaret Berger, Weinstein’s Federal Evidence, § 130.20[5], p. 103- 
39 (Joseph M. McLaughlin, ed., Matthew Bender 2d. ed.2008); see also 
Hudspeth v. Comm’r, 914 F.2d 1207, 1215 (9 th Cir. 1990) (holding that 
failure to identify ground of admissibility limited appellate review to plain 
error). 

United States v. Boulware, 558 F.3d 971, 974 (9 th Cir. 2009). 

“A defendant ‘has the right to have a jury resolve disputed factual issues. However, where the 
evidence, even if believed, does not establish all of the elements of a defense, ... the trial judge need not 
submit the defense to the jury.’” United States v. Perdomo-Espana, 522 F.3d 983, 987 (9 th Cir. 2008) 
(quoting United States v. Arellano-Rivera, 244 F.3d 1119, 1125 (9 th Cir. 2001)). “The district court 
need not submit a defense to the jury where the proffered evidence, construed most favorably to the 
defendant, would fail to establish all elements of that defense.” United States v. Cervantes-Flores, 421 
F.3d 825, 828-29 (9 th Cir. 2005), overruled in part on other grounds, Melendez-Diaz v. Massachusetts, 
557 U.S. 305 (2009). “The sole question presented in such situations is whether the evidence, as 
described in the defendant’s offer of proof, is insufficient as a matter of law to support the proffered 
defense. If it is, then the trial court should exclude the defense and the evidence offered in support.” Id. 

The Supreme Court is in agreement. In United States v. Bailey, 444 U.S. at 416-417, the Court 
held that: 


The requirement of a threshold showing on the part of those who assert an 
affirmative defense to a crime is by no means a derogation of the 
importance of the jury as a judge of credibility. Nor is it based on any 
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distrust of the jury’s ability to separate fact from fiction. On the contrary, 
it is a testament to the importance of trial by jury and the need to husband 
the resources necessary for that process by limiting evidence in a trial to 
that directed at the elements of the crime or at affirmative defenses. If, as 
we here hold, an affirmative defense consists of several elements and 
testimony supporting one element is insufficient to sustain it even if 
believed, the trial court and jury need not be burdened with testimony 
supporting other elements of the defense. 


Id. at 416. 

A defense of entrapment has two elements: (1) government inducement of the crime, and (2) the 

absence of predisposition on the part of the defendant. United States v. Davis, 36 F.3d 1424, 1430 (9 th 

Cir. 1994); United States v. Jones, 231 F.3d 508, 516 (9 th Cir. 2000). “Before the issue of entrapment 

may reach the jury the trial judge must decide that there is a genuine issue of fact for the jury. If the trial 

judge finds that the defendant has not presented sufficient evidence to show both inducement and lack of 

predisposition, the trial judge is obliged to deny the requested instruction. Similarly, if the prosecution 

has rebutted a showing of either inducement or a claim of lack of predisposition so that no rational jury 

could entertain a reasonable doubt as to either element, the trial judge’s duty is to deny a request to give 

the instruction.” United States v. Hoyt, 879 F.2d 505, 509 (9 th Cir. 1989). 

The duty of determining whether the elements of the defense present an 
issue of fact for the jury is that of the judge. If the evidence presents no 
genuine dispute as to whether the defendant was entrapped, there is no 
factual issue for the jury, and the judge then has a duty to rule on the 
defense as a matter of law. To send the issue to the jury, there must be 
some evidence of inducement or persuasion by the government. The lone 
fact that the government or its agents made the initial contact is evidence 
only that the government furnished the opportunity for the commission of 
the crime. 

United States v. Glaeser, 550 F.2d 483, 487 (9 th Cir. 1977). 

“Inducement has been defined as ‘repeated and persistent solicitation’ or ‘persuasion’ which 

overcomes the defendant’s reluctance. Mere suggestions or the offering of an opportunity to commit a 

crime is not conduct amounting to inducement.” United States v. Simas, 937 F.2d 459, 462 (9 th Cir. 

1991). The Ninth Circuit has previously approved of the following instruction in a case involving 

undercover activity and claims of entrapment: 

The undercover activity may take many forms including persuasion, 
fraudulent representations, threats, coercive tactics, harassment, promises 
of reward or pleas based on need, sympathy or friendship. A solicitation, 
request or approach by law enforcement officials to engage in criminal 
activity, standing alone, is not an inducement. Law enforcement officials 
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are not precluded utilizing artifice, stealth and stratagem such as the use of 
decoys and undercover agents in order to apprehend persons engaged in 
criminal activities, provided that they merely afford opportunities or 
facilities for the commission of the offense by one predisposed or ready to 
commit it. They may properly make use of undercover operations, in 
which they use false names and false appearances. They may properly 
assume the roles of members in criminal organizations. 

United States v. North, 746 F.2d 627, 631 (9 th Cir. 1984). 

Importantly, the inducement must be made in connection with each offense. North, at 630. Just 

because the Court or the jury may find inducement at a point, the inducement must be shown to have 

caused subsequent offenses to have also been induced rather than a new, freely made decision by the 

defendant. Id. 

Also important, inducement must be direct. There is no doctrine of “secondary entrapment” or 
“derivative entrapment” in the Ninth Circuit. Id. (“we have consistently held that the entrapment 
defense is available only to defendants who were directly induced by government agents”); United 
States v. Bonanno, 852 F.2d 434, 439 (9 th Cir. 1988) (“[tjhis circuit does not recognize the theory of 
derivative entrapment”). Therefore, even if an undercover employee had induced a particular defendant 
to commit a crime, the defense would not apply for any other individuals who that defendant encouraged 
to join in the offense. 

The second prong of entrapment is the absence of predisposition on the part of the defendants. 
The non-exhaustive factors to evaluate a defendant’s predisposition are: 

1. The character or reputation of the defendant, including any prior criminal record; 

2. Whether the government initially made the suggestion of criminal activity; 

3. Whether the defendant engaged in the criminal activity for profit; 

4. Whether the defendant evidenced reluctance to commit the offense that was overcome by 
repeated government inducement or persuasion; and 

5. The nature of the inducement or persuasion supplied by the government. 

United States v. Williams, 547 F.3d 1187, 1198 (9 th Cir. 2008). “Although no one factor is controlling, 

the defendant’s reluctance to engage in criminal activity is the most important.” Id. “The most 

important factor ... is whether the defendant evidenced reluctance to engage in criminal activity which 

was overcome by repeated government inducement.” United States v. Rhoades, 713 F.2d 463, 467 (9 th 
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Cir. 1983). 

While the government must prove that the defendant was predisposed to commit the crime, 
evidence gained after government contact with the defendant can be used to prove that the defendant 
was predisposed before the contact. Ninth Circuit Model Instruction 6.2, Comment (citing Jacobson v. 
United States, 503 U.S. 540, 550-53 (1992); United States v. Burt, 143 F.3d 1215, 1218 (9 th Cir. 1998)). 
Therefore, the Court - and a jury later - may take into consideration, for example, the enthusiasm and 
lack of reluctance, concern, or remorse about the criminal activities demonstrated by the defendants after 
initial contact and during and after the commission of the crime. 

Clearly, evidence of inducement and predisposition, if the Court determines that it is relevant to 
this case, would vastly expand the volume of evidence that would be presented at trial. Rather than just 
introducing recordings of criminal consversations, the parties may be introducing portions of recordings 
that allegedly demonstrate inducement, reluctance, and predisposition. And since a defendant can 
attempt to introduce evidence of inducement during the course of the government’s case-in-chief 
through cross-examination, the government would need to be prepared to deal with these issues during 
its case-in-chief and not just in a rebuttal case if entrapment defenses are noticed and permitted. 

These dangers were recognized by the Supreme Court in Bailey, where the defendants were 
permitted to present evidence of defenses for which they lacked any evidence of one or more of the 
elements. “These cases present a good example of the potential for wasting valuable trial resources.” 

Id. at 417. The Supreme Court noted that escape cases, the charge involved in the decision, should 
ordinarily be brief. Id. “The jury in the trial . . . heard five days of testimony. It was presented with 
[defense evidence of duress due to the conditions in the prison that the defendants escaped from]. 
Unfortunately, all this evidence was presented in a case where the defense’s reach hopelessly exceeded 
its grasp. Were we to hold, as respondents suggest, that the jury should be subjected to this potpourri 
even though a critical element of the preferred defenses was concededly absent, we undoubtedly would 
convert every [escape] trial . . . into a hearing on the current state of the penal system.” Id. Here, the 
Court should require notice of intention to raise entrapment and require an offer of proof to determine if 
the defense could actually be established at trial. 1 

1 It should be noted that at least one defendant in this case, defendant Chow, has already raised 
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In another case in this District, United States v. Cerna, 08-730 (WHA), the government moved 
pretrial for similar notice of entrapment defense and for offers of proof because the government 
suspected that the defendants would not possibly be able to meet the legal requirements of the defense. 
The government suspected that the defendants would, instead, utilize the cover of an entrapment defense 
to rail against the conduct of some of the government informants in the case and hope for jury 
nullification, sympathy or confusion. The trial court denied the government’s motion - trusting that the 
defendants would not raise frivolous defenses to cloud the issues at trial. Following five months of trial 
full of defense claims of entrapment - through a legally impaired theory of informant malfeasance - the 
trial court eventually held that not one of the seven trial defendants had presented evidence warranting 
an instruction on entrapment. Upon consideration of all the evidence presented, the trial court saw that 
those defendants who had raised entrapment had not come anywhere close to meeting the elements of 
inducement or lack of predisposition, even viewing all of the evidence in the light most favorable to the 
defendants. The government seeks to avoid a similar waste of judicial resources in this trial. 

If the Court requires notice by the defense and screens offers of proof to determine whether the 
defense may be presented, then the parties and the Court will be in a much better position to present the 
case to the jury in an efficient manner. Therefore, the government respectfully requests that the Court 
require notice from any defendant seeking to introduce a defense of entrapment and an offer of proof 
such that the Court can determine whether the defense - if supported by admissible evidence - would 
legally constitute entrapment and entitle the defendants to a jury instruction on entrapment. 

III. CONCLUSION 

In light of the foregoing, the government hereby respectfully submits that the Court should grant 
the government’s motion and order that the defendants provide notice of any intention to raise an 
entrapment defense by September 9, 2015, and to require with any such notice an offer of proof. That 
would permit the government to move in limine to preclude any defense for which the defendant will be 
unable to legally fulfill the defense. 


defenses for which he had no evidence. See Defendant Chow’s Motion to Dismiss for Selective 
Prosecution. The Court should be vigilant in keeping a jury from being subjected to similarly 
unsupported defenses during trial. 
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DATED: August 12, 2015 Respectfully submitted, 

MELINDA HAAG 
United States Attorney 

M_ 

SUSAN E. BADGER 
WILLIAM FRENTZEN 
S. WAQAR HASIB 
Assistant United States Attorneys 
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